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Statement 


In this diversity action, the infant plaintiff 
Jody A. Miller sued for personal injuries sustained while 
riding as a passenger in the defendant's automobile. In 
a second cause of action, Joseph Miller sued for loss 
of services and medical expenses. 

After trial before Judge Milton Pollack and 
a jury, a verdict was brought in as follows (JA 323-1): 


"Your Honor, we the jury find in favor 
of the defendant Walter Zajac. We 
find no negligence m his part". 


The father's claim for Joss of services, 
as pleadec in the second cause of ac*ion, was dismissed 
by the Court at the close of plaintiff's case (JA 217). 
The ground for dismissal was that the amount recoverable 


was below the $10,000 sum requred to sustain jurisdiction. 


After the judgment had been filed, the 


infant plaintiff moved m June 122, 1975 for an order which 


would direct that the trial minutes should be corrected 

s0 as to reflect that plaintiff's attorney made a specific 
request for a charge which was not included in the Court's 
instructions to the jury (JA 341). The trial judge denied 
said motion, after noting that the request had becn made, 

and that the instruction had not been included in the charge. 
(JA 349-350). Annexed to the Court's decision was an extract 
from t.e tsial minutes showing that plaintiff's attorney did 
not except to the charge m the ground that said instruction 


was lacking; nor did he renew his request thevefor (J\ 351-352). 


THE FACTS RELATING 
TO THE ACCIDENT 


The plaintiff Jody testified that in August, 1972, 
she was a guest in & camp near Ellenville in Sullivan County 
(JA 20). She was then 17 years old, having been born on 
November 23, 1955 (JA 19). The defendant testified that he 
was also a guest at said camp (JA 219). 

Qn August 31, 1972, both Jody and the defendant 
attended a dance at another resort in the area (JA 22,222). 
At about 10:00 P.M., a group of eight people left the dance 
in order to visit a club where another guest of the camp 
was performing as a guitar player (JA 25). 

Three ,assenger roda in defendant's car: the 


plaintiff Jody sitting beside the driver, and a boy and girl in the 


(2) 


eal a 


back seat (JA 26). ‘lhe defendant testit. .d that his vehicle was 
a 1972 two-door Toyata which he had purchased new (JA 219). He 
stated that the car was in good operating condition; and the 
brakes and steering mechanism operated well (JA 223). ‘The car 
was equipped with seat belts and shoulder harness, also in good 
condition (JA 220-221). 

The plaintiff Jody testified that the weather was clear 
and the stars were out (JA 26). She stated that she did not 
notice the seat belt when she entered the car (JA 27, 76). Nor 
did she see the shoulder harness (JA 77). Said plaintiff admitted 
that she was familiar with such equipment and knew that it was 
installed to protect the passenger (JA 78). But she rarely used 
a seat belt (JA 78). 

Defendant drove to the club along a highway. They 
arrived without incident. They remained at the club for a short 
while and then left (JA 28-30). Defendant testified that they 
left because the cover charge was too expensive and same menbers 
of their party were under age (JA 226) 

At about 11:30 P.M. defendant headed his vehicle back 
to the dance which they had left earlier. Plaintiff testified 
that she did not notice that any of their party had been drink- 
ing. She also testified that she did not see the seat belt upon 
re-entering defendant's car (JA 30-31). 

On the return trip, the defendant travelled for a 


While along the same road, which was a highway type of road (JA 31). 
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He then mode a right tur: / ato a 2-lane road which plaintiff des- 


cribed as a curvy mowitain road, haviny a paved black surface. 
The road was surrounded by fields; there were no houses (JA 32-33). 

The accident occurred less than a half hour from the 
time they had left the club (JA 34). Plaintiff testified that 
when the car went around a curve, she heard the wheels screech 
and she swayed a lot (JA 35). Natalie, the girl in the back seat, 
told the driver iv slow down; he was going too fast (JA 35). A 
few minutes later they came to another curve. This time the car 
went off the road. According to plaintiff, “Walter went off the 
road and we went skidding into a pole, head-on". (JA 36). 

Plaintiff was unable to state how far the car travelled 
after it left the road. ‘The front of the car came in contact 
with the pole, head-o. ‘Ihe impact was heavy. The car came to 
a harc fast stop. Upon leaving the road she heard defendant Say 
“Qh my God, we're going to crash" (JA 46-37). 

On cross-exa".. ation plaintiff stated that up until the 
time she heard screeching of the wheels and felt the Swaying, 
defendant had been driving fine. The screeching and Swaying 
occurred just before the accident (JA 80-82). 

When the car struck the pole, the plaintiff Jody was 
thrown from ner seat onto the floor. The boy in ‘he back seat 
came forward and pushed Jody's seat against her. She was thus 
pinned between the seat and the floor (JA 37-28). 

Said accident causea the plaintiff Jody to suffer a 


serious back injury. However, since the jury never went beyond 
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the question of liabslit;, the physical consequences of the acci- 


dent will not be considered in this brief. 


a 


DEFENDANT'S EXPLANATION 
OF Tiik ACCIDENT 


The police officer who interviewed defendant on the 
night of the accident testified tha defendant stated that he had 
swerved to avoid hitting a deer on the road (JA 276). 

Approximately a year after the accident, on July 19, 
1973, defendant filed an Accident Report (JA 269, Pltf. Exhibit 
19, JA 327). On the se -r page of said Report, the item in 
the right hand colum ot the middle of thc page (No. 17) asked 
the defendant to check the box indicating the action of the 
vehicle before the accident. He checked the box which stated: 
"ll. Skidding" (JA 328). ‘The defendant answered Item 18 
“Description and Apparent Cause of Accident" as follows {1A 328): 

“Came to curve in road under minimal 
lighting conditions. Unknown moving 
abject, believed to be an aniinal, 
darted in front of vehicle. ‘To avoid 
hitting, swerved to the left and off 
the road ato grass, where began 
uncontrolled skid due to wet grass, 
and hit telephone pole.” 

Defendant's trial testimony radically omtradicted two 
of the statements in said Report with respect to (a) skidding 
and (b) that the animal darted in front of the vehicle. 

Defendant testified that @m the retum trip he left tne 


highway and made a right tum into a side road which was a 2-lane 


level road with an asphalt surface (JA 227-228). le then proceed- 


ed for about a half a mile when the accident happened. lle nego- 
tiated one curve in the road. At the second curve the accident 
occurred (JA 228). 

As he approached the second curve defendant stated that 
he was moving at the rate of 40 miles per hour. There was no 
waming sign indicating rate of speed or sharp tum, or caution. 
The road was very poorly lit (JA 229). 

Defendant testified that as he approached the curve, he 
Saw an animal standing there and he tried to awid it. ‘the ani- 
mal came into view on the right hand side of the road just as the 
vehicle entered the curve. It appeared like a deer. When cde- 
fendant first saw the animal, the car was 50 or 60 feet away from 
it (JA 229-231). 

On direct examination, aefendant stated that he pulled 
over to the left in order to by-pass the animal, to go around it. 
Also he applied the brakes and the car swerved to the left. It 
continued to move to the left hand side of the road. It then went 
off the road onto gravel, and then mto the grass. The car 
travelled a distance of 40 feet from the point where defendant 
first applied brakes to the point where he left the road. ‘The 
grass was wet; it seemed to have dew (JA 231-232). 

After leaving the road, defendant tried to steer back 
on, but the car did not respond completely. As he was travelling 


on the grass, defe dant continued to apply his brakes. Neverthe- 
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eae cre) ee all ea 


less, the vehicle continued to move forward. ‘Ihe left front end 
of the car then came into ontact with the telephone pole (JA 232- 
233). 

Defendant's testimony was that he applied the brakes 
immediately upon observing the animal 50 to 60 feet away (JA 231); 
and he continued to apply brakes after he left the ioad, indeed 
up until the very point where he hit the pole (JA 241). The 
effect of so applying brakes, however, was cmly to reduce the 
speed from the initial rate of 40 miles per hour to a rate of 20, 
or possibly 15 (JA 242). 

On cross-examination, defendant testified to the dis- 
tance he travelled after observing the animal. ‘the car was 
then 5C or 60 feet away (JA 252-253). Defendant immediately 
applied brakes, but travelled 50 feet to the point where he went 
off the road (JA 254-255). 

Defendant crossed the gravel shoulder, 2 or 3 feet wide; 
and then proceeded onto the grass (JA 257). From the point where 
he left the road until he reached the pole, the distance was 60 
feet (JA 261). ‘The total distance travelled, from the moment 
the animal appeared, was 100 to 120 feet. 

The police officer measured said distance by studying 
the tire marks and he estimated that the car travelled 120 feet 
to the point where it hit the pole (JA 277). 

Defendant seriously contradicted himself in respect of 


his initial observation of the animal. His Accident Report 
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stated that the animal darted in front of the vehicle (JA 328). 
At his examination before trial, defendant also stated that it 
darted out on the roadway (JA 250). But, in direct testimony 

at the trial, he stated that the animal was just standing there 
on the right hand side of the road (JA 230). On cross-examina- 
tion the deferdant retracted his prior statement that the animal 
had darted out, and he insisted that it was just standing on the 
road (JA 250). 

Another serious contradiction had to do with the ques- 
tion of whether the car went into a skid. Defendant testified 
that as he travelled 50 or 60 feet, while still on the road, 
the car did not skid (JA 256). He testified further that the 
car did not skid when he travelled on the grassy area (JA 259). 
He was then confronted with the fact that his Accident Report 
mentioned a skid in two places, where he answered Items 17 and 
18 (JA 259, 328). 

The Accident Heport stated: "began uncontrolled skid 
due to wet grass" (JA 328). Defendant explained said statement 
as follows (JA 260): 

"I did not skid. When I got mto the 
grass, when I was driving, when I was 
pulling the car to the right, I 
could feel that it wasn't going 
where I wanted it to go. That is 
what I meant by uncontrolled skid, 

is when I pulled the car to the 
right, she was not reacting." 


Defendant drove in the grassy area for a dis- 


tance of 50 to 60 feet. He stated that the car was not tuming 
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to the right even though he was attempting to steer it. His 
speed at the moment of impact was allegedly 15 to 20 miles per 
hour. Nevertheless, the vehicle itself sustained serious 
damage. ‘the bumper was damaged on the left-hand side and was 
Slightly out on the right. ‘Ihe hood jumped out of its locked 
position. ‘lhe left front wheel was deflated and was moved into 
the car (JA 240-241). ‘Ihe vehicle had to be towed away from 
the scene (JA 277). The cost of repair was stated at $2,000 


(JA 327). 


POINT I 


THE CiARGE DID NOT PROPERLY 
INSTRUCT THE JURY WITH RESPECT 
TO THE NEW YORK RULE OF 
NEGLIGENCE APPLICABLE TO THIS 
ACCIDENT. 


The trial judge stated at the beginning of his charge 
that New York law would be applied, just as if the case were 
being tried in a state court (JA 307). But the trial judge did 
not properly instruct the jury on the issue of negligence in 
Circumstances where a car leaves the road and strikes a pole or 
a tree. The proper charge on said issue is the instruction set 
forth in New York Pattern Jury Instructions, Vol I, Second Ed., 
1974, Sec. 2:84.A, as follows: 

"The fact that defendant's motor 
vehicle left the road and struck a 
telephone pole is a circumstance to 
be taken into consideration in 
determining whether defendant exer- 


cised reasonable care in its opera- 
tion. It permits, but standing alone, 
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does not require you to find defen- 
dant negligent. If, taking into 
consideration all of the facts 

and circumstances existing at the 
time of the incident, including 
the condition of the road, the con- 
dition of the weather and the speed 
at which defendant was operating 
his vehicle you find that defen- | 
dant's car left the road as a result | 
of his failure to use reasonable 
care, your finding will be that he 
was negligent. If you find that the 
car did not leave the road as a 
result of defendant's failure to | 
exercise reasonable care, your find- | 
ing will be that he was not negli- | 
gent." | 


The footnote applicable to said instrvction cites 


Pfaffenbach v. White Plains Express Corp., 17 N.Y. 2d 132. 


Said landmark decision set aside the prior rule of law that there 


could be no inference of additional negligence, such as the fai- 
lure to keep a lookout, or to maintain control, based on the 
mere fact that the car left the road (Galbraith v. Busch, 267 
N.Y. 230; Cole v. Swaglen, 30 W.Y. 325). Under prior la, proof 
of a sudden swerving out of liane, or off the road, with nothing 
more, was held nut to constitute prima facie evidence ot negi1- 
gence (Lo Piccolo v. Knight of Rest Products Corp., 7 A.D. 2d 
369, 183 N.Y.S. 2d 301, aff'd 9 N.Y. 2d 662). Said rules were 
Changed by the decision in Pfaffenbach 17 N.Y. 2d 132, 136, 
which stated: 
"Thus there should be nore legal 
flexibility on what is negligence 
as applied to the control of moving 


vehicles and the question left open 
to factual judgments of the jury 
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where the record shows a skid, or 
the explanation for a skid, ora 
Car on the wrong side of the road, 
or the explanation of why it is 
there, or the need for the passen- 
ger in a car to react in relation 
to its operation." 


In Pfaffenbach, the New York Court of Appeals sustain- 


ed a verdict for the plaintiff where the defendant failed to 
come forward with an explanation for having crossed over from 


the southbound lane into the northbound lane. 


In the instant case the plaintiff was deprived of the 


benefit of the Pfaffenbach rule for two reasons. The charge 


failed to instruct the jury that it could infer negligence from 


the mere fact that the car left the road and hit a pole (Coury v 


Safe Auto Sales, Inc., 32 N.Y. 2d 162, 164. In Simmons v. 


. 


Stiles, 43 A.D. 2d 417, 353 N.Y.S. 2a 257, 259, the Court stated: 


"Of course, it is not required 
that the jury infer negligence from 
the mere happening of the accident- 
and plaintiff's request recognized 
this - but it is necessary for the 
jury to be informed that they have 
the power to do so without relying 
upon other facts." 


The charge was erroneous from the additional reason 


that it failed to instruct ihe jury that once a prima facie case 


of negligence has been established, the burden shifts to the de- 


fendant to go forward with proof which may explain that the acci- 


dent resulted from conditions over which he had no control. 
(Simmons v. Stiles, 43 A.D. 2d 417, 353 N.Y.S. 2a en7,.250).- 1 


failure to so charge requires a reversal because the plaintiff 


re 


has been deprived thereby of the full benefit of the Pfaffenbach 
rule (Warrick v. Oliver, 38 A.D. 2d 664, 327 N.Y.S. 2d 219. 
See also: Listengart v. Ell, 30 A.D. 2d 586, 291 N.Y.S. 2d 271 
Bennett v. Edward, 239 App. Div. 157, 267 N.Y.S. 417). 

The probative value of such explanation is for the 
jury. In Livacari v. Zafonte, 367 N.Y.S. 2d 808, 812, the Court 
stated: 


"In this case, if the jury did 
not accept the defendant's story 
that she lost control because she 
was hit in the rear by an automo- 
bile - which of course it had the 
right to do - then the only proof 
left in the record establishes that 
the car veered from its normal 
path, hit a tree and was facing in 
the opposite direction from which 
it had been proceeding. Upon these 
remaining facts the jury was war- 
ranted in drawing the inference 
that the defendant had been negli- 
gent in the operation of her motor 
vehicle." 


In Montgomery v. Humphrey, 284 App. Div. 365, 132 N.y.S. 


2d 448, 449, the Court stated: 


"Where it can reasonably be 
found that the driver permitted 
the vehicle to move in a direc- 
tion of danger which he could have 
seen, controlled and prevented, 
the question must be left to the 
jury to find me way or the other." 


See also: Spreen v. McCann, 264 N.Y. 546. 
None of the elements of the New York law of negligence 


applicable to the circumstances of this case were submitted to 


the jury. In denying plaintiff's post-judgment motion, 
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Se 


Judge Pollack stated that his charge did not include speci fically 
the matter contained in the P.J.I, chi embodying the rule in 
the PfafSenbach decision (JA 349). 

Far from informing the jury that the defendant had the 
duty of going forward with an explanation for the accident, the 
Court's charge stated that it was not even necessary for the 
defendant in this case to prove or disprove anything with respect 
to plaintiff's claim, except with regard to the seat belt issue 
(JA 309). 

Instead of instructing the jury that an inference of 
negeligence could be nade from the mere fact that the car left 
the road and hit a pole, the trial judge relied upon general in- 
structions that the driver must maintain a reasonably safe rate 
of speed, must have his vehicle under reasonable control, and 
must use reasonable care to avoid an accident (JA 310). 

Having so instructed on the rule of negligence, the 
trial judge immediately thereafter gave an instruction on the nile 
applicable to acts perfor wd in an emergency, which was quite 


incomplete and most favorable to the defendant. 


POINT II 


THE CHARGE DID NOT PROPERLY 
INSTRUCT THE JURY AS TO THE 
RULE APPLICABLE TO OONDUCT 
OF A DRIVER IN AN EMERGENCY 
SITUATION. 


The Court's charge with respect to conduct in an emer- 


gency situation included the following elements (JA 311-312): 
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1. A defendant is not charged with negligence if he 
acts aS a reasonably prudent person would in the same emergency 
Situation. He is not charged with negligence when he is faced 
with an emergency and he acts without opportunity for delibera- 
tion. 

2. Mere error of judgment or wrong choice of action 
is not negligence. A person is faced with an emergency when he 
is confronted by a sudden and unforseen condition not brought 
about, or contributed to, by his own negligence. 

3. The jury will find negligence if it determines 
that the condition was not sudden and should have been forseen; 
that it was not created or contributed to by defendant's own 
negligence; and that he did not act as a reasonably prudent per- 
son would have acted in the same circumstances. 

The charge on the issue of conduct in an emergency was 
entirely too general and was not connected to the factual cir- 
cumstances of the case. ‘ihe Court virtually directed the jury 
to find that an emergency situation did exist; and that its sole 
function was to determine whether the defendant had acted pro- 
perly in such situation. Under the Court's instruction, the jury 
was empowered to conclude that the defendant was not negligent, 
provided only that he acted as a reasonably pmvtcat person would 
have in like circumstances. 

The plaintiff was seriously prejudiced by the failure 
of the trial judge to relate the rule goveming conduct in an 


emergency to the specific facts of this case. The defendant took 
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the position that the accident was caused by an emergency situa- 
tion which arose at the moment he spotted an animal in the road. 
The night of the accident the defendant informed the police 
officer that he had swerved to avoid a deer (JA 275). 

_The trial judge charged the jury as to emergency with- 
out first evaluating the evidence so as to determine as a matter 
of law whether the emergency rule truly applied to this accident. 

The physical evidence, as testified to by defendant, 
was that he observed the animal 50 to 60 feet ahead, at which 
time he was doing 40 miles per hour. He applied brakes, which 
apparently reduced his speed somewhat. After travelling 50 to 
60 feet, he went off the road and proceeded along the grass. 
Still applying brakes, he travelled an additional 50 or 60 feet, 
at which time he struck the pole. His speed at that juncture 
was 20 miles per hour, possibly 15. No explanation was provided 
as to why defendant did not steer away from the pole; or, if 
unable to oontrol the steering, why he did not bring the car to 
a stop before the impact. Defendant insisted at the trial that 
at no time did his vehicle go into a skid, reither on the 
paved surface, nor in the grassy area. 

The record contains physical evidence as to the speed 
of the vehicle at the moment of impact which seriously contradicts 
defendant's testimony ,namely, the damage sustained by the 
vehicle; its tire marks extending for 120 feet; and the fact that 


the car had to be towed away from the scene. 


The defendant succeeded in convincing the trial judge 
that the issue was whether the appearance of the animal produced 
an emergency which should excuse the defendant from all liability. 
The record establishes that said alleged emergency ended when 
defendant left the road without striking tne animal. ‘[hereupon, 


a new peril came into being, namely the telephone pole standing 


50 to 60 feet ahead, which defendant failed to awid striking, 

either by steering away from it or by bringing the car to a stop. 
The mere contention that the accident was caused by an 

emergency does not justify a submission of such defense when the 


physical evidence contradicts it. In Denme v. Elner J. Fogerty, 
Inc., 366 N.Y.S. 2d 51, 53, the Court stated: 


"The trial court erred in charg- 
ing the jury as to the standard of 
Care applicable in an ‘emergency 
Situation' since there were no 
facts presented at the trial upon 
which a jury could properly find 
that defendant ** was responding 
to an emergency situation.” 


Whatever emergency there \ us that caused the defendant 
to swerve, and to go off the road, had terminated when he enter- 
ed the grassy area. The following rule is stated in 38 American 
Jurisprudence, Negligence, at page 687: 


"Before one can absolve himself 

from liability for injury caused 

by acting upon emergency to save 
himself from harm, he must show not 
only that an emergency existed which 
was brought about by no negligent 
act of his own but also that the 
resultant injury could not have been 
prevented after the peril to him had 
ceased." 
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A proper cvaluation of the physical evidence establish- 
ed as a matter of law that the presence of tic animal in the 
road was not the proximate cause of striking the pole. In 
Middlebrook v. Auletta, 15 N.Y. 2d 501, tne Court of Appeals 
reversed the Appellate Livision determination in favor of the 
defendant (reported at 20 A.D. 2d 705, 247 N.Y.S. 2d 391). 

The facts, as stated in the Appellate Divisio Deci- 
sion, are that the defendant in Middlebrook left the road and 
hit a tree, causing injury to his guest. Lefendant testified 
that he had been driving carefully prior to the accident. An 
alleged emergency arose when plaintiff spotted a dog in tie road 
100 feet ahead and cautioned the driver to slow down. The driv 
er waited until he was 20 feet away from the animal. He then 
cut his wheel and went into a slide. The Appellant Division 
determined that said facts were insufficient to create an infe- 
rence of negligence. ‘The basis of its ruling was that where an 
emergency is not created py the acts of the defendant, he is not 
obliged to exercise the best judgment. 

The dissent of Justice McNally made a nore careful 
analysis of the physical evidence. Upon being wamed of the dog 
in the road, defendant proceeded 80 feet and then applied brakes. 
The car struck a tree 250 feet from the point where the plaintiff 
first observed the animal. The dissent cited two cases which 
were distinguished on the ground that the evidence there estab-— 
lished that the defendant had responded without delay to the ener- 


gency situation. ‘The defendant failed to do so in Middlebrook or 
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indeed in the instant case. In reversing, tix Jourt of Appeals 


held that the plaintiff had made out a prima facie case of negli- 


gerce, 
In La Grande v. Abbott, 266 App. Div. 507, 42 N.Y.S. 
2d 535, the Court stated: 


"The charge in effect said that 
defendant's testimony that he did 
not see the approaching car until 
just before the accident was a 
complete answer to the claim of 
negligence. ‘his eliminated from 
the consideration of the jury the 
testimony that the approaching 
car was plainly visible for a 
half mile and that he did nothing 
to avoid the collision." 


Manifestly, the defendant's negligence contributed to 
the accident, thereby rendering the emergency rule inapplicable. 
While the Court's charge did state that the defendant may not 
be absolved from liability, under the emergency rule, if his 
negligence contributed to the accident, the charge on said 
issue failed to alert the jury to the physical evidence estab- 
lishing such negligence. 

In Kinsfather v. Gruenberg, 365 N.Y.S. 2d 903, 906, the 
Court stated: 

"In seeking refuge in the emer- 
gency doctrine, as he does here on 
appeal, Gruenberg overlooks the 
fact that the doctrine is bottomed 
upon the idea that the situation 
suddenly and unexpectedly confront- 
ed must not be of his own making, 
nor can he have contributed to its 
making. It seems obvious that the 


jury rejected this doctrine and on 
the record they were justified in 
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finding chat his speed unde~ the 
Conditions p* vailing id contri- 
bute to the naking of the situa- 
tion he encountered. Whether his 
action under the circumstances 
was unreasonable and a concurrent 
cause of the accident was a pro- 


per jury questicn." 
POINT III 

THE CHARGE ON THE ISSUE OF 

CONTRIBUTORY NEGLIGENCE 

WAS ERRONEOUS AND HIGHLY 

PRET 7). TAL TO PLAINTIFF. 

The charge referred to contributory negligence on five 
occasions (JA 308, 310, 312, 313, 316). At the conclusim of 
the charge plaintiff's attorney requested the Court to charge 
that there was no evidence in the case that plaintiff was con- 
tributorily negligent (JA 347). ‘The Court did not grant such 
request. 

In Willis v. Young Men's Christian Assn., 28 N.Y. 2d 
375, 378, the Court stated: 

"It is the general rule that oon- 
tributory negligence should not be 
charged if there is no or insuffi- 
cient evidence to support it (65 A 
C.J.S. Negligence, sec. 293, p. 1032). 
Where plaintiff is in fact free from 
contributory negligence, it is not 
error to refuse to instruct and 
Submit to the jury on this subject." 

In Korbel v. Garrido, 26 A.D. 2d 571, 271 N.Y.S. 2? 
152, the Court stated: 


"In our opinion, the court's re- 
peated instructions to the jury that, 
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in order to recover, plaintiffs were 
required to establish, inter alia, 
ther frecdom from contributory 
negligenc, and, the Court's refusal 
to charoe that, as a matter of law, 
p.a.nt. ffs were free of contribu- 

i “egligence, constituted preju- 
“. ial error requiring a new trial." 


See also: Hargraves v. Agway Petroleum Corporation, 368 N.Y.S. 
2d 354; Meyer v. Brown-llarter Cadillac, Inc., 32 A.D. 2d 1045, 


303 N.Y.S. 2d 746). 

The only evidence that relates even remotely to negli- 
gent conduct on the part of the plaintiff Jody is her testimony 
with respect to speed, screeching of tne wreels and Swaying when 
the car went around the first curve. 

Defendant testified that when he tu-ned off the high- 
way into the 2-lane road, the distance from tl at point to the 
point of the accident was only one-half of a mile (JA 228). ‘Tra- 
versing said distance, he encountered two curves (JA 228) Jody 
testified chat when the car went around the first of them, she 
heard the wheels screech, and she felt the car swaying (JA 35). 
It was then that the girl in the rear seat asked the driver to 
Slow down (JA 35). Afew minutes later, when they entered the 
Second curve, the accident occurred (JA 36). Up until that time 


the defendant had been driving fine (JA 82). 


Despite his excessive repetition of the issue of Jody's 


negligence, the trial judge correctly stated the rule that a pas- 


f ‘sr is entitled to assume that the driver will exercise reason- 
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N.Y 


able care and will comply with the Vehicle and Traffic 
Law until she has knowledge of acts indicating that 
the driver will not do so (JA 312). 

There is a further rule that a passenger is 
under no legal duty to remind the driver to be careful in 
negotiating a turn. The passenger has a right to assume 
that the turn will be performed without accident (Siegel 
195 N.¥.S. 24 746; Rossi v. Maccarato, 


Ve Schwartz, 
286 App. Div. 940, 142 N.Y.S. 2a 805). 


In Reilly v. Rawleigh, 245 App. Div. 190, 281 
N.Y.S. 366, the Courtnoted the rule that where a@ suest 
apprehends dancer, he must protest to the driver. If the 
Griver fai’s to heed his complaint, the guest must insist 
that the driver stop the car and let him out. In Spite 
of such rule, the Court held that when the driver is 
apparently a careful operator, the passenger May entrust 
himwith the operation; the guest need not watch the spped- 
ometer and take heed of every movement. Indeed, even if the 
car is being driven around a curve faster than it should be, 
the guest is not negligent in failing to protest, when ‘ix 
are travelling along an empty country road. 

In this case, plaintiff was not required to give 
advice to the driver when he entered the second curve, just 
prior to the accident. The law recognizes that it may be 
quite dangerous for the passenger to give unsolicited advice 


in a perilous situation(Pfaffenbach v. White Plains Express 


Co., 17 N.Y. 2d 132, Reich v. Evans, 7 A.D. 2d 765, 180 


POINT IV 
‘THE CHARGE ON THE ISSUE OF 
OONTRIBUTORY NEGLIGENCE WAS 
RENDERED MORE ONEROUS BY 
REASON OF DEFENDANT'S 
IMPRESSIVE EXPERT TESTIMONY 
QN THE SEAT LELT ISSUE. 

The testimony of Prof. Barzelay, a safety engineer 
ostensibly made a deep impression on the jury (JA 280). Its 
effect on plaintiff's case was not mitigated by the correct 
charge which the trial court gave on that issue (JA 319-320). 
The jury was properly instructed that if it found that, had 
plaintiff used the seat belt and shoulder harness, she would 
not have received some or all of her injuries, then she is not 
entitled to any award for injuries received by reason of her 
failure to use such equipment ‘7. 319-320). (Spier v. Barker, 
35 N.Y. 2d 444). 

It was relatively simple for the jury to misinterpret 
such instruction and to consider the plaintiff's failure to 
utilize the safety equipment as evidence of contributory negli- 
gence. Indeed plaintiff's attorney was fearful that the jury 
would fall into just such error, particularly in view of the 
inordinate emphasis given to the issue of contributory negli- 
gence in the total charge. Accordingly, he exceptea to the seat 
belt instruction; and requested a specific directim, in view of 
said issue in the case, that the plaintiff was not guilty of 


contributory negligence (JA 322). 
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The trial judge would have afforded to plaintiff the 
protection she needed if he had granted Request #10 of defendant's 


Requests to Charge (JA 15). Said request asked for the instruc- 


tion appearing in P.J.1I. 2:87 and the Commentary at pge 256. In 
connection with the seat belt issue, the jury is to be instruct- 
ed to fix the total charges for the plaintiff. Said sum is then 
to be diminished by the amount of damage attributable to the 
plaintiff's failure to use the seat belt as follows: 
"If you find that some of plain- 
tiff's damages would not have been 
sustained if (he, she) had been 
wearing a seat belt, write in here 
the amount indicated in number one 
which you find to be the amount of 
such damages > " 
Such instruction would have clarified for the jury that 
failure to wear the seat belt could result only in a diminuticom 
in the amount of damages recoverable, and not in a finding that 


the plaintiff was guilty of contributory negligence. 


POINT V 
THE GENERAL CHARGE WAS SO INADEQUATE 
AS TO PREVENT FAIR CONSIDERATION OF 
THE EVIDENCE BY THE JURY. 
The charge delivered by Judge Pollack was a general 
charge which failed to connect the legal principles to facts in 
the case. In the Court's view there was no need to analyze and 


review the evidence (JA 313-314). In Green v. Downs,27 N.Y. 


2d 205 208, the Court stated: 
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“the error was compounded by a com 
plete lack of specificity in the over- 
all charge; and, in particular, by the 
failure to discuss the evidence and 
to relate to it the principles of law 
that were charged, and to apply to 
each party's version the pertinent 
Statutory and decisiona! law. We 
deem it essential that a harge incor- 
porate the factual contentions of 
the parties in respect of the legal 
principles charged." 


See also: Kroerer v. Raybestos Manhattan, Inc., 247 App. biv. 105, 
286 W.Y.S. 207; Shlisky v. Clancy, 4 A.D. 2d 944, 168 N.y.S. 2a 
327; Walsh v. Wilkie, 2d A.D. 2d 634, 246 N.Y.S. 2d 279; 


U.S. Vitamin & Pharm. Corp. v. Capital Cold Store Co., 21 A.D. 


2d 661, 249 N.Y.S. 2d 725; Greelish v. New York Central Railroad 


Company, 29 A.D. 2d 159, 286 N.y.sS. 2d 61; Shapiro v. Art Craft 
Strauss Sign Co., 39 A.D. 2d 696, 332 N.y.S. 2d 588; Ferrara Ve 


Sheraton McAlphin Hotel Corporation, 311 F 2d 294 (2 CIR. 1962). 


POINT VI 

THE INTEREST OF JUSTICE REQUIRES 

THAT THIS COURT SHOULD REVIEW THE 

COMPLETE CHARGE IN SPITE OF ‘THE 

FACT THAT COUNSEL MAY HAVE FAILED 

TO EXCEPT TO PORTIONS THEREOF. 

—— EE EEE 

Rule 51 of the Federal Rules of Civil Procedure provid- 

es for requests to charge. Under said Rule, the Court is regquir- 
ed to inform counsel of its proposed action thereon prior to 


summation. The rule further provides that the failure to give 


@ particular instruction may not be assigned as error wiless ob- 


jection is taken before the jury retires. 
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In spite of the firm provision ia the kule that unless 
exception is taken, the point has not been preserved for appeal, 
appellate courts do review the Charge where it contains fundamen- 
tal error (Cohen v. Franchard Corporation, 478 F. 2d 115, Cert. 
Den. 414 U.S. 857 (2 CIR. 1973); Blier v. United States Lines 
Company, 286 F 2d 920, Cert. Den. 368 U.S. 839 (2 CIR. 1961). 
Discretionary power exists in the appellate court to review, of 


its own motion, errors not saved by proper objection (‘Lroupe v. 


Chicago D & C Bay Transit Co., 234 F. 2d 253 (2 CIR, 1956) ; 
Thompson v. Laskas Motor Lines, Inc., 274 F. 2d 205 (2 CIR. 1960). 


With respect to the issue of defendant's conduct in an 
emergency situation (discussed in Point II hereof) no exception 
was taken. Appellant submits that the Court should utilize its 
discretionary power to correct fundamental error. In Estes v. 
Town of Big Flats, Chemung County, 41 A.D. 2d 681, 340 N.y.s. 
2d 950, the Court reversed where the evidence was insufficient 
to entitle a party to a Charge of the emergency rule. 

In respect of the charge on the issue of negligence under 
the Pfaffenbach decision (discussed in Point I hereof) appellant's 
attorney did request a Pfaffenbach charge prior to summation and 
Submission. Request was communicated to the trial judge's secre- 
tary via telephone as Judge Pollack had directed (JA 343-344; 
349). The trial minutes reflect that said request was not renew- 
ed after the charge was delivered which failed to incorporate same 


(JA 352). 
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It should be noted that just before counsel sumed up 


Judge Pollack stated the following (JA 304). 

“The requests to charge substan- 
tially as submitted will be included 
in the charge itself, both sides 
having taken their respective re- 
quests from the pattem jury instruc 
tions, with which I am not in dis- 
agreement. I am not sure that it 
will come out in the exact words, 
but the substance I think is all 
there." 


In Cohen v. Franchard Corporation, 478 F 2d 
115, Cert. Den. 414 U.S. 857 (2 CIR. 1973) the court held that 
the charge contained fundamental error and that reversal was 
necessary to prevent a miscarriage of justice. The decision neld 
further that there was no need for the appellant to except 
after the charge, where the Court had been fully informed of 
his position in advance, and where further efforts to persuade 
the Court would have been futile. 
See also: Steinhauser v. Hertz Corporation, 421 F 2d 1169 


(2 CIR. 1970); Meagher v. Long Island Raiiroad Company, 27 N.Y. 


2d 39). 

In Ferrara v. Sheraton McAlpin Hotel Corporation, 311 
FP, 2d 294 (2CIR. 1962), the Court held the charge inadequate 
because "it left the applicable mule of law in a state of uncer- 
tainty *** and deprived the jury of the minimm guidelines for 
responsible decision." Reversal was directed in order to pre- 
vent a miscarriage of justice. ‘The Court held that it had power 


to review the charge in Spite of the provision in Rule 51.T he 


Court stated (p. 298): 


"But we must also remain cognizant 
of the responsibility of an appellant 
court to insure that trial court 
judgments have been rendered in con- 
formity with applicable rules of law. 
When the integrity of a trial court's 
judgment has been called into ques- 
tion by a substantial departure from 
those rules, an appellate court can- 
not put aside this responsibility 
merely because of the inadvertence 
of appellant's counsel at trial." 


In Simmons v. Stiles, 43 A.v. 2d 417, 353 N.Y.S. 
2nd 257, the plaintiff's attomey requested a charge embodying 
the Pfaffenbach rule. ‘Ihis was denied on the ground that the 
rule did not apply. ‘ihe Appellate Division reversed, holding 
as follows (353 N.Y.S. 2d at page 259): 

"There is no merit to defendant's 
contention thet plaintiff failed to 

preserve his right to appeal on this 

issue. ‘the record establishes that 

plaintiff's request to charge was made 

in compliance with CPLR 4017. *** 

In any event, since the trial court's 

failure to charge as requested was 

‘fundamental error', reversal is 

required in the interest of justice." 

See also: U.S. Vitamin & Pharm. Corp. v. Cold Star Go., 21 A.b. 


2d 661, 249 N.Y.S. 2d 725; Hartley v. Szadkowski, 32 A.D. 2d 


550, 300 N.Y.S. 2d 82; Shapiro v. Art Craft Sign Corp., 39 A.b. 
2d 696, 332 N.Y.S. 2d 588; Bender v. Supennarkets General 


Corporation, 370 N.Y.S. 2d 184. 
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CONCLUSION 
‘ike JUDGMLII SHOULD BL 


REVERSED AND A NEW TRIAL 
SHOULD BE DIRECTED. 


Respectfully Submitted, 


MARK B. WIESER 
Attorney for Plaintiffs- 
Appellants 


IRVIN se WEINBERGER, 
Of Counsel 
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